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STATE OF NORTH CAROLINA. . IN THE GENERAL COURT OF JUSTICE
COUNTY OF WAKE ' SUPERIOR COURT DIVISION

0 SEP 30 A 10Nk

ASHLEE INSCOE, Petitioner)VA5E CO. 0 5 ¢

1%

V.
TODD ISHEE,
COMMISSIONER OF PRISONS, Respondent.

PETITION FOR WRIT OF MANDAMUS

The petitioner, Ms. Ashlee Inscoe, hereby petitions the Wake County Superior

Court for a Writ of Mandamus and in support of this Petition, respectfully shows the

Court:

The Parties

1. Ashlee Inscoe is a woman. She is currently incarcerated in a men’s prison at

Avery Mitchell Correctional Institution because she was erroneously assigned

male at birth, over forty (40) years ago.

2. Respondent Todd Ishee is the Commissioner of Prisons for the State of North

Carolina. He possesses all requisite authority to transfer Ms. Inscoe to a women’s

prison facility.

Jurisdiction, Venue, and Standing

3. Jurisdiction over this cause is conferred upon this Court under and by virtue of

inter alia N.C.G.S. 7A-245(a)(2).



10.

Venue of this action is proper with this Court under and by virtue of N.C.G.S.
1-77(2) as the offices of the North Carolina Prisons are located within Wake
County.

Ms. Inscoe has standing to maintain this action.

Ms. Inscoe has suffered and will continue to suffer irreparable harm without the

relief requested herein.

Facts

Ms. Inscoe is an intersex woman who is presently incarcerated at Avery Mitchell
Correctional Institution in Spruce Pine, North Carolina. Avery Mitchell
Correctional Institution is a men’s prison facility. “Intersex” refers to a wide
range of variations in physical sex characteristics, such as chromosomes, genitals,
and/or gonads, that may cause an individual's body not to conform to
stereotypical notions of male or female.

She is currently subject to conditions that put her at an ongoing serious risk of
harm.

She is forced to sleep in a room with thirty-three (33) men. As per facility policy,
she is not allowed to sleep with pants on, which leaves her even more vulnerable
at night.

The risks of sexual assault and violence are not vague or hypothetical in her case;
both she and the North Carolina Department of Public Safety (“DPS”) know that

these dangers are real. Ms. Inscoe has made DPS aware that she was raped by

three men in a men’s prison.



11. Currently, she is subjected to near-constant verbal and physical harassment,
reporting that “men grab my breast[s] and buttocks almost every day” and futher
that “about 60% of this prison is sexually violent inmates...I always hope that one
doesn’t decide to rape me again.”

12. She lives daily with the “fear and threats of staff allowing an inmate(s) to come in
my cell to assault me or even staff doing it themselves which has happened to me
in the past.”

13. In April 2020, in accordance with appropriate policy, the facility made a formal
request to the Division Transgender Accommodation Review Committee
(“DTARC”) to transfer Ms. Inscoe to a women’s facility.

14. In May 2020, DTARC responded to this request by asking for Ms. Inscoe to be
seen by an endocrinologist.

15. In September 2020, Dr. Eric L. Klett examined Ms. Inscoe, and recommended
her transfer to a women’s facility

16. A second doctor—Dr. FNU Bernart—likewise advised transferring Ms. Inscoe to a
women’s facility after reviewing her medical records and Dr. Klett’s report.

17. The Facility Transgender Accommodation Request Committee (“FTARC”),
consistent with DPS policy regarding “non-routine” accommodations, referred
the request back to DTARC in October 2020.

18. Finally in November 2020, DTARC and DPS denied the request to transfer Ms.

Inscoe—against medical experts’ advice—because of her “gender assigned at

birth” and vague “safety concerns.”



19. At a men’s prison, Ms. Inscoe is subjected to intrusive searches by male officers
despite her requests to be searched by female officers. These searches are often
performed in front of additional male staff members and male incarcerated
people and are characterized by vulgar comments about Ms. Inscoe’s body.

20.At this time, Ms. Inscoe’s physical and emotional health are greatly deteriorating.

21. Counsel became aware of Ms. Inscoe’s situation in July 2021.

22.0n August 10, 2021, Counsel sent a letter to Respondent Ishee and his general
counsel seeking an immediate transfer to a women’s facility for Ms. Inscoe

23. After back-and-forth correspondence with the general counsel’s office, it is clear
that Respondent Ishee does not intend to transfer Ms. Inscoe to a women'’s

facility.

Relief Sought

24. Without the requested Writ of Mandamus, there is no adequate remedy available
to Ms. Inscoe.

25. Pursuant to Morningstar Marinas v. Warren County, 368 N.C. 360, 365, 777
S.E.2d 733, 736 (2015), there are 5 factors that must be established in order for a
party to be entitled to a Writ of Mandamus. They are:

a. the party seeking relief has a clear legal right to the act requested,

b. the respondent has a legal duty to perform the act requested,

c. performance of the act is ministerial in nature and does not involve the
exercise of discretion,

d. respondent did not perform the act requested and time for performance of

the act has expired, and



e. no alternate legally adequate remedy is available.

26.Ms. Inscoe is a woman, and thus, she is entitled to be incarcerated at a women’s
prison.

27. Mr. Ishee is the Commissioner of Prisons with the legal duty and authority to
ensure that women are housed with women, and not in men’s facilities. “A prison
official is liable when he knows of, or in the exercise of reasonable care should
anticipate, danger to the prisoner, and with such knowledge or anticipation fails
to take the proper precautions to safeguard his prisoners.” See Taylor v. N.

Carolina Dep't of Correction, 88 N.C. App. 446, 363 S.E.2d 868 (1988). See also
State ex rel. Williams v. Adams, 288 N.C. 501, 219 S.E.2d 198 (1975). Here, there

is direct evidence that Ms. Inscoe is subject to continued harm every day that she

remains confined to a men’s prison facility. It is Mr. Ishee’s duty to remedy this

by transferring Ms. Inscoe.

28.Ms. Inscoe is a woman. Therefore, there is no discretion for Mr. Ishee to apply as

to her housing assignment.

29. Ms. Inscoe pursued the correct administrative remedies for seeking transfer,
including filing and exhausting the Administrative Remedy Procedure and going
through the Facility and Division Transgender Accommodation Review
Commitee (TARC) procedures. She was denied for each of these administrative

remedies.

30.Having exhausted administrative remedies, there is no alternate legally adequate

remedy available to her at this time.

31. Accordingly, Ms. Inscoe is entitled to a Writ of Mandamus directing Mr. Ishee to

transfer her to a women’s prison facility.



WHEREFORE, Ms. Inscoe prays the Court as follows:

1. That the Court issue a Writ of Mandamus compelling Mr. Ishee, in his capacity as

the Commissioner of Prisons, to transfer Ms. Inscoe to a women’s prison facility.

2. That all costs of this action be taxed against the respondents.

3. That the Court order such other and further relief as it deems just and proper.

Thisg)_O day of September, 2021

Respectfully submitted,
ElizabethVSimpson -
EMANCIPATE NC

NC State Bar # 41596

P.O. Box 309

Durham, NC 27702
elizabeth@emancipatenc.org
919-682-1149

Counsel for Ashlee Inscoe




